The Safety, Health and Welfare at Work Act, 1989-2005
The Safety, Health and Welfare at Work Act, 2005 came into force on the 1st September 2005, replacing the Safety, Health and Welfare at Work Act 1989.  The new Act extends legislative protection in safety, health and welfare matters to include all places of work and all employers, employees and the self-employed.  Under the Act, obligations are placed upon employers, employees and the self-employed to contribute to ensuring that their workplace and systems of work are safe. They have a duty of care to ensure same as far as reasonably practical.

The Main Health and safety regs now are 

(
Safety health and welfare at Work General Application Regulations 2007 (S.I. No.299 of 2007) (PDF, 1.6MB) as amended by 

(
Safety, Health and Welfare at Work (General Application) (Amendment) Regulations 2007 (S.I. No. 732 of 2007) (PDF, 78K)

Remedies for an injured employee

An employee injured at work may be able to sue his employer for:

(
breach of his statutory duty (general duties are set out in section 8 of the 2005 act) . The employee must show that the employer failed to comply with the requirement of an Act and he was injured as a result of that failure.


and

(
breach of his common law duty of care. In order to succeed on a claim for negligence, the employee has to prove the employer was negligent i.e. he failed to take reasonable care for the employee’s safety and as a result the employee was injured.

6.1   Health and Welfare at Work Act 2005

The Safety, Health and Welfare at Work Act 2005 represents a modernisation of our occupational health and safety laws and it sets the scene for achieving further improvements in the national record on safety and health over the next few decades. 

It’s primary focus is on the prevention of workplace accidents, illnesses and dangerous occurrences and it provides also for significantly increased fines and penalties aimed at deterring the minority who continue to flout safety and health laws. 

For the first time the 2005 Act gave a definition of “competent person” and “reasonably practicable”. 

The Safety, Health and Welfare at Work (General Application) Regulations 2007 are a set of legislative provisions to encourage improvements in the safety and health of workers at work. The Regulations place obligations as regards safety and health on employers, employees and others. They lay down a basis for managing safety and health and ensure that employers consult with employees on safety and health matters.  

Competent Person

“For the purposes of the relevant statutory provisions, a person is deemed to be a competent person where, having regard to the task he or she is required to perform and taking account of the size or hazards (or both of them) of the undertaking or establishment in which he or she undertakes work, the person possesses sufficient training, experience and knowledge appropriate to the nature of the work to be undertaken”

Reasonably Practicable

“For the purposes of the relevant statutory provisions, ‘reasonably practicable’, in relation to the duties of an employer, means that an employer has exercised all due care by putting in place the necessary protective and preventive measures, having identified the hazards and assessed the risk to safety and health likely to result in accidents or injury to health at the place of work concerned and where the putting in place of any further measures is grossly disproportionate having regard to the unusual, unforeseeable and exceptional nature of any circumstance or occurrence that may result in an accident at work or injury to health at that place of work.”

The foregoing definitions impose a high standard on employers by obliging them to show that they have taken all reasonably foreseeable steps against risk.

Section 2 - leaves no ambiguity as to who the duty is owed.  It defines an employer as a person including a person (other than an employee of that person) under whose control and direction an employee works.  This could include, for example a seconded worker or a borrowed worker - which is not an unusual phenomenon in the building trade where tradesmen are moved from site to site.

In relation to self employed, Section 7 makes it clear that, in effect a self employed person is his own employee and the duties of an employer must be fulfilled by him or her in relation to his own work activity.

Remedies for an injured employee

An employee injured at work may be able to sue his employer for:

(
breach of his statutory duty. The employee must show that the employer failed to comply with the requirement of an Act and he was injured as a result of that failure.


and

(
breach of his common law duty of care. In order to succeed on a claim for negligence, the employee has to prove the employer was negligent i.e. he failed to take reasonable care for the employee’s safety and as a result the employee was injured.

Firstly, the general duties of employer are set out under Section 8 of the 2005 Act.  An employer is to ensure as far as is as reasonably practicable, the safety health & welfare at work of his/her employees. This duty now includes the introduction by the employer of preventative measures in respect of improper conduct or behaviour that would be likely to endanger the health and safety of employees.  The particular phrase used in the Act is the “managing and conducting” of work activities.  This introduces a new supervisory duty of the employer, involving the ongoing monitoring, and if necessary disciplining, of individual employees.

The employer must ensure that in regard to the design, provision and maintenance of a place of work: 


It is in a condition that is safe and without risk to health and safety;


It has a safe means of both entry and exit from it; and 


It operates plant and machinery, and uses other articles, in a manner which is safe and without risk to health and safety to the employees.

In regard to the use of plant and machinery, the employer is to ensure that the employees do not use any article or substance, which would expose the latter to noise, vibration, ionising or other form of radiation.  Under this greatly expanded section, from that set out in Section 6 of the Act, the employer is to provide the following within the company/organisation:

1.
A safe system of work; 

2.
Maintenance of proper welfare facilities;  

3.
Instruction, training and supervision to employees in regard to health and safety;

4.
Drafting and implementation of safety, health and welfare at work measures in order to protect the safety, health and welfare of employees;

5.
Personal protective clothing and equipment for employees;

6.
Drafting and implementation of appropriate emergency/accident plans and procedures;

7.
Reporting of accidents and dangerous occurrences to the Health & Safety Authority; and 

8.
Engagement of services of a “competent person” for the purpose of ensuring the general health and safety of all employees at the place of work.

Section 13 relates to possible tests for intoxicants.  The Minister has the power to introduce regulations which may set down requirements whereby an employee must, if reasonably required by his or her employer to submit to independent tests by a competent person which are appropriate, reasonable and proportionate.

Section 20(7) emphasises the central role of the safety Statement since it makes clear that a copy, or relevant extracts of it, must be kept available for inspection at or near every place of work to which it relates while work is being carried on there.

Liability of Directors

Section 80 makes explicit the responsibilities of directors and managers.  Primary responsibility for worker safety and health falls on employers, including in private companies and in the public sector, because it is they, in effect, who create the risks.  Company directors and managers therefore carry a significant social responsibility to protect safety and health.

Section 80 adopts an evidence-based approach.  It provides that when an offence under health and safety laws is committed by an undertaking and the acts involved were authorised or consented to or were attributable to connivance or neglect on the part of a director, manager or other similar officer in the undertaking, both the person and the undertaking will be guilty of an offence and liable to be proceeded against and punished as if the person was guilty of the offence committed by the undertaking.  If it is proven in such a case that the person’s duties included making decisions that affected the management of the undertaking, it is presumed, until the contrary is proved, that the acts which resulted in the offence were authorised, consented to or attributable to connivance or neglect on the part of that person. 

Other important elements of the Act

General Duties of Employees
In general employees must, 

· comply with relevant safety and health laws, 

· not be under the influence of an intoxicant at the place of work; and in that regard submit to an appropriate test, if reasonably required by their employer,

· not engage in improper conduct or behaviour, 

· wear personal protective clothing where necessary

· cooperate with their employer and look out for one another, and 

· not do anything which would place themselves or others at risk. 

It continues continue to be the duty of every employer to do everything he or she can, as far as reasonably practicable, to ensure the safety, health and welfare of his or her employees.  The list of specific duties and responsibilities on employers will include responsibility for ensuring adequate instruction and training, without loss of earnings to employees.

Employers must also ensure, as far as reasonably practicable, that others at the place of work, not being employees, are not exposed to risks to their safety , health or welfare .  

Joint Safety and Health Agreements

A new feature, which will provide that where employers and trade unions get together and agree practical guidance on health and safety in an industry or sector, that agreement can be recognised by the HSA and taken account of in enforcement .

Designers, Manufacturers, Importers 

They must ensure, as far as reasonably practicable, that anything which they design, manufacture or import is properly tested and safe and that adequate information is provided to ensure safe and proper use.  

Construction of Places of Work

A new provision in the Act provides that persons who commission, procure or construct  place of  work must appoint a competent person to ensure that construction is carried out safely and properly and without risk to health or safety.

Protection against Dismissal and Penalisation

Another new provision in the Act will ensure that employees have an avenue of appeal against any form of penalisation in their employment, which results from carrying out their duty in regard to safety matters.  They may appeal to the WRC for a determination.  In the event of a further appeal, this can be heard by the Labour Court.

Safety Representatives

As is still the case, employees will continue to be entitled to select and appoint Safety Representatives, who will have wide powers to:


inspect,  


investigate accidents or dangerous occurrences, 


accompany a HSA inspector on an inspection   


make oral and written submissions, etc 

An employer must consider representations from a Safety Representative.

Advisory Committees

The Health and Safety Authority may establish Advisory Committees to advise in relation to any of its functions.  This is intended to provide a broad base for consultation with all sectoral interests in relation to any matter under consideration.

Codes of Practice

Codes of Practice exist for the purpose of regulating safety and other procedures and activities.  A failure to observe a Code of Practice, which leads to an accident and subsequent prosecution, will be admissible as evidence in a Court.

6.1    Common Law Duty of Employers

Dalton v Frendo Unrep SCT 15/12/1977

· The duty of an employer towards a servant is to take reasonable care for the servant’s safety in all the circumstances of the case. (duty under  the tort of negligence)
· Where a contract fails to expressly provide otherwise there is also an implied term in every contract of employment that the employer will take reasonable steps to protect the safety, health and welfare of its employees in the workplace (breach of contract)
The duty varies according to the employee’s circumstances/knowledge etc
Dalton v Frendo supra
· “the duty may vary with the workman’s age, knowledge and experience.”
· i.e. youth, lack of experience, disability, expertise may be take into account in determining duty owed.
· Also employers experience and risks inherent in particular work may be taken into consideration.
· the plaintiff who was an experienced tree cutter should have been aware of the precautions to be observed when using a ladder and of the dangers involved.  In this case, he had placed one set of the legs of a step ladder in a flowerbed with the other leg in the lawn.

The employer is not an insurer – what is required is reasonable care In Brady -v- Beckman Instruments (Galway) Inc the Supreme Court held that the employer was not liable in negligence where the employee contracted Folliculitis, a form of dermatitis by inhaling chemical fumes at his workplace.  The evidence was that the safety precautions were superior to those to be found in a like plant anywhere in Ireland or Britain.

The employers duty to take reasonable care of his employees has been traditionally analysed under four headings and are often referred to as common law duties or the civil liability of the employer.

1.
The provision of a safe place of work

2.
The provision of proper equipment

3.
The provision of a safe system of work.

4.
The provision of competent staff.

1.
The provision of a safe place of work

The employer must ensure that a reasonably safe place of work is provided and maintained for the benefit of his employees.  It is not sufficient for the employer to show that the employee was aware of the danger on the premises.

In Kielthy -v- Ascon Ltd. Mr Kielthy was killed while walking back to the defendant’s office on a wall. Ó Dálaigh CJ in the Supreme Court, stated that in his opinion if an employer offers without distinction a number of modes of access to the company’s office, all of which, except one are safe, he cannot be relieved of his liability because a workman happens to choose to use the one which turns out to be unsafe.  His duty is not to see that some modes of access which he offers are safe but all of them are safe.

It is important to note that the duty varies depending on the circumstances of the case.  In Kenny -v- Irish Shipping, the plaintiff slipped on oil on a deck but his action failed as there was no evidence of ineffective cleaning.  The court accepted that there was no more oil than usual present.

2.
The duty to provide safe / proper equipment for work which is properly maintained

The employer has the duty to take reasonable care to provide proper appliances and to maintain them in a proper condition so that the employee is not exposed to any unnecessary risk.  In Deegan -v- Langan, the plaintiff carpenter had been supplied with steel nails by the employer to use in the course of work but the nails were of an inferior type and could disintegrate if struck with a hammer.  On hitting a nail with a hammer, the nail struck his eye and he lost his sight.  Prior to the accident both the employer and employee were aware of the danger associated with the nails.  The Supreme Court looked at the master/servant relationship, where an employee clearly would not be in a position to refuse to use the nails. T he employer knew of the defective nature of the nails but no other nails were made available to the employee.  The court found the employer fully liable and the employee was not contributory negligent.

Heeney v Dublin Coprn Unrep HCT 16 May 1991
· Failure to provide breathing apparatus to firefighters.
· New equipment and training couldn’t be expected to be provided instantly but here the equipment was introduced 8 years previous to the incident and its provision to that branch of the fire service had been authorized 2 years previous to that.
Plt’s husband died due to injuries received fighting fire w/o proper breathing equipment.

Gardiner v Minister for defence HCt 13/3/1998 – failure to provide protective equipment re risk to hearing from exposure to excessive noise.
The duty to provide safe equipment also extends to maintaining the equipment.  In Burke -v- John Paul Lt [1967] IR 277d  Employer liable for supplying guillotine machine for cutting steel bars which had blades that had become blunt and required extra effort thus injuring Employee. The Employer should have foreseen blades would get blunt and should have maintained them -employer fails to explain how danger could be avoided.
Work becomes dangerous – no adequate system of inspection and reporting of dangers.
The Employer was liable for damage that occurred ( a hernia) which resulted from combination of foreseeable damage tearing of muscles plus pre-disposition under the egg-shell skull rule which states you take your victim as you find him – i.e. you are liable for the result of the combination of foreseeable damage and a predisposition.
3.
The duty to provide a safe system of work

An employer will be liable to pay damages in the event of an accident occurring which results from an unsafe system of work. In Guckian -v- Cully the plaintiff baker was employed by the defendants to feed dough into a machine.  There was a blade in the machine which would cut the dough but to get the dough into the machine the dough had to be pushed in.  He did this using his hands while standing on a shaky stool.  He fell and injured himself as a result.  The court found that the employer was negligent in providing an unsafe system of work.

 Heeney v Dublin Corpn supra Barron J held def negligent in failing to give instructions that firefigters w/o breathing apparatus should not enter burning buildings but should await arrival of colleagues with suitable equipment.
4.
The provision of competent staff

An employer has a duty of care to select competent employees.  To be successful in an action, the plaintiff employee would have to prove that the employer was or should have been aware of his fellow employee’s incompetence.  An employer who continues to employ an employee on work which the employer knows he is incapable of doing, will be liable if any employee is injured as a result.  Before an employer will be liable for having failed to provide competent staff, the evidence should show that he had reason to be aware of their incompetence.  In Hough -v- Irish Base Metals Ltd, an employee was injured when jumping away from a gas fire which had been placed near him for a ‘bit of devilment’.  The Supreme Court found that the employer could not be held responsible as there was no evidence that the plaintiff or any of his fellow workers made any complaint to anyone in authority in respect of this larking and in any event it was of recent origin.

Contributory negligence

This arises where the employee contributes to his own injuries.  In general the courts are reluctant to deem an employee guilty of contributory negligence  see Deegan v Langan above but in Guckian -v- Cully, the employee had his compensation reduced by 20% because the court held he had contributed to the accident in selecting a shaky stool.

Where the employer provides safe machinery and protective clothing which the employees are forced to wear, the employee may be guilty of contributory negligence if he is injured for not wearing them.

Volenti Non Fit Injuria – 

This defence of voluntary assumption of risk has virtually disappeared - per McMahon &Binchy  
Today only a communicated waiver of a right of action will equal Voluntary Assumption of Risk per S34 of the Civil Liability Act 1961
Ryan v Ireland SCT 12/2/1989
SCT rejected a volenti defence re soldier serving in Lebanon where he had enlisted for UN service.
No express contract waiving his right to sue if injured by the negligence of his superior officers had been suggested. He had “accepted the risks inherent in being involved in armed conflict “ but it couldn’t have been implied that  he’d accepted the risk of being unnecessarily exposed to injury by negligence. 
Stress Related Injury
Recent Developments in the law in relation to stress related injury - Duty of an employer to provide a safe system of work

Stress in the workplace is identified at Section 8.0 of the IAA Safety Statement

The potential liability of employers for stress injuries suffered by employees arises on the basis of :

The law of Tort (civil wrongdoing) wherein it is alleged that an employer has failed to meet the Common law and Statutory duty of care owed to employees and/or by way of Vicarious liability where an employer may be responsible for the actions of his employees committed in the course of their employment. 

The cause of mental illness will often be complex and depend upon the interaction between the patient’s personality and a number of factors in a patient’s life and that is not easy to predict who will fall victim, how, why or when.  First, overworked people have different capacities for absorbing stress, and different breaking points.   Secondly, senior employees – especially professionals will usually have quite strong inhibitions against complaining about overwork and stress, even if it is becoming a threat to their health.  

One of the first cases brought to the courts in this area was that of Petch V Customs & Excise Commissioners [1993] ICR 789.   Mr. Petch was an Assistant Secretary in the Customs and who, through pressure of work suffered a nervous breakdown in 1974.   After he returned to work in 1975 he was transferred to the DHSS but fell ill again in 1983 and had to resign in 1986 on the grounds of ill health.  The Court accepted that the 1974 breakdown had been caused substantially as a result of the work which he was required to do, combined with this basic personality which was that of a manic depressive.    The Court held that unless Senior Management were aware or ought to have been aware that the Plaintiff was showing signs of impending breakdown or ought to have been aware that this workload carried a real risk that he would have a break-down, then they were not negligent.  Management in this case had not acted negligently and thus they had not been in breach of their admitted duty to take reasonable care to ensure that the duties allocated to the Plaintiff did not damage his health.

“high flyers that is men and women of exceptional talent and the Plaintiff knew when  he took the job that stress was inevitable part of the price to be paid for attaining such high office and until the break-down showed himself not only to be able to cope with the existing workload but enthusiastic to take on more”.
Walker V Northumberland Co. Co.  [1995] 1 E.R. 737  the Plaintiff a  Social Work Officer engaged in a particularly stressful area of child abuse work.  The Plaintiff suffered a nervous break-down owing to pressures of work in November 1986 and was promised temporary support on his return to work in March 1987.   The support was not forthcoming and the Plaintiff suffered a further break-down forcing him to retire.  He brought an action against the Local Authority.   In finding for the Plaintiff in the High Court, Colman J. stated 

“It is clear in law that an employer has a duty to provide his employees with a reasonably safe system of work to take reasonable steps to protect him from risks which are reasonably foreseeable.   Whereas the law on the extent of this duty has developed almost exclusively in cases involving physical injury to the employee as distinct from injury to his mental health, there is no logical reason why risk of psychiatric damage should be excluded from the scope of an employers duty of care or from the co-extensive implied term in the Contract of Employment.   That said, there can be no doubt that the circumstances in which claims based on such damage are likely to arise will often give rise to problems of forseeability and causation.   This is particularly so in the environment of the professions, where the Plaintiff may be ambitious and dedicated, determined to succeed in his career in which he knows the work to be demanding, and may have a measure of discretion as to how and when and for how long he works but where the character or volume of the work given to him eventually drives him to breaking point.  Given that the professional work is intrinsically demanding and stressful, at what point is the employer’s duty to take protective steps engaged?  What assumption is he entitled to make about the employees resilience, mental toughness and stability of character, given that people of clinically normal personality may have a widely different ability to absorb stress attributable to their work?”

The decision in Walker calls for no more than a reasonable response – what is reasonable being measured by the nature of the neighbourhood relationship, the magnitude of the risk of injury which was reasonably foreseeable, the seriousness of the consequences for the person to whom the duty is owed and the cost and practicability of preventing the risk.   The issue of forseeability is to the forefront and the Walker decision refers to one of the first cases in the area of work related stress injuries Gillespie V Commonwealth of Australia 1991 ACTR 1
Mr. Gillespie who was an administrative officer claimed for stress-related injury following his deployment to a diplomatic mission in Caracas, Venezuela where he suffered unusual stresses and a hostile environment.  He claimed that his employer:

-did not give him proper warning of the environment he faced there nor did he warn him or protect him for difficulties that he was likely to encounter in Venezuela including 

- the necessity to bribe customs officials and face threats of personal violence from them

- the necessity to  be subjected to long periods of personal abuse from public service officials

- personal violence in the streets of Caracas

- difficulties in obtaining emergency medical assistance

- the necessity to engage in arguments with hotel staff concerning reservations even after written confirmation of reservations had been obtained

- transport difficulties for his family

- the necessity to go long periods without water because terrorists bombed the Caracas water supply leading to the necessity to move from the house in which he lived with this family into a hotel until the water supply had been fixed

- the inability to engage in many social functions because of the impossibility of obtaining satisfactory babysitters

- the unavailability of inexpensive sporting and other recreational facilities

- the high cost of living, forcing him to live beyond his means.

He arrived in Caracas in October 1979 and was repatriated to Australia in June 1980 as he had a breakdown in health because of stress.  His health continued to suffer and he was retired from public service on medical grounds in April 1986.  The Supreme Court of the Australian Capital Territory gave judgement against the Plaintiff and held that it was not reasonably foreseeable that the plaintiff might be subject to some sort of psychological decompensation, beyond the difficulties and stresses to which most officers would ordinarily be prone in those circumstances.  It held that the discharge of the employer’s duty to take reasonable care for Mr. Gillespie required that he be given some preparation beyond that which was appropriate to less stressful posts.   However in view of the remoteness of the possibility that an officer would be subject to such an extreme reaction, reasonableness did not require the employer to give more that the most general warning.  It was put to the court that the American Embassy had prepared its employees to withstand risk of psychological breakdown.

The more recent case of Sutherland V Hatton [2002] E.R. 1 goes some way to refining the elements to be considered.  Lady Justice Hale said that liability in negligence depended on three interrelated requirements – the existence of a duty to take care, a failure to take the care which could reasonably be expected in the circumstances, and damaging resulting to the person from the failure of that duty.  She went on to lay down 16 “practical propositions”

1. There were no special control mechanisms applying to claims for psychiatric (or physical) illness or injury arising from the stress of doing the work the employee is required to do.  The ordinary principles of employer’s liability apply

2. The threshold question is whether this kind of harm to this particular employee was reasonably foreseeable.  This has two components, (a) an injury to health (as distinct from occupational stress) which (b) is attributable to stress at work (as distinct from other factors).

3. Forseeability depends upon what the employers know (or ought reasonably to know) about the individual employee.  Because of the nature of mental disorder, it is harder to foresee than physical injury, but may be easier to foresee in a known individual than in the population at large.  An employer is usually entitled to assume that the employee can withstand the normal pressures of the job unless he knows of some particular problem or vulnerability.

4. The test is the same whatever the employment.  There are no occupations which should be regarded as intrinsically dangerous to mental health.

5. Factors likely to be relevant in answering the threshold question included-

(a) The nature and extent of the work done by the employee.  Is the workload much more than is normal for the particular job?  Is the work particularly intellectually or emotionally demanding for this employee?  Are demands being made of this employee unreasonable when compared with the demands made of others in the same or comparable jobs? Or are there signs that others doing this job are suffering harmful levels of stress?  Is there an abnormal level of sickness or absenteeism in the same job or same department?

(b) Signs from the employee of impending harm to health.  Has he a particular problem or vulnerability.  Has he already suffered from illness attributtable to stress at work? Have there recently been frequent or prolonged absences which are uncharacteristic of him?  Is there reason to think that these are attributable to stress at work, for example because of complaints or warnings from him or others?


6
The employer is generally entitled to take what he is told by his



employee at face value, unless he has good reason to 

                      think to the contrary.  He does not generally have to make 

                      searching enquiries of the employee or seek permission to 


make further enquiries of his medical advisers.

             7  To trigger a duty to take steps, the indications of impending 


harm  to health arising from stress at work must be plain enough 

for any reasonable employer to realise that he should do 


something  about it.


8

The employer is only in breach of duty if he has failed to take 

steps 
which are reasonable in the circumstances, bearing in 

mind the magnitude of the risk of harm occurring, the gravity of 

the harm which 
may occur, the costs and practicability of 

preventing it, and the justifications for running the risk.


9.
The size and scope of the employer’s operation, its resources 
and the demands it faces are relevant in deciding what is 
reasonable; these include the interest of other employees and the 
need to treat them fairly, for example in any redistribution of duties.


10.
An employer can only reasonably be expected to take steps 


which are likely to do some good; the court is likely to need 
expert evidence on this.


11.
An Employer, who offers a confidential advice service, with 
referral to appropriate counselling or treatment services, is unlikely 
to be found in breach of duty.


12.
If the only reasonable and effective step would have been to 
dismiss or demote the employee, the employer will not be in breach 
of duty in allowing a willing employee to continue in the job.


13.
In all cases, therefore, it is necessary to identify the steps which 
the employer both could and should have taken before finding him 
in breach of his duty of care.


14.
The claimant must show that the breach of duty has caused or 
materially contributed to the harm suffered.   It is not enough to 
show that occupational stress has caused the harm.


15.
Where the harm suffered has more than one cause, the 
employer should only pay for that proportion of the harm suffered 
which is attributable to his wrongdoing, unless the harm is truly 
indivisible.  It is for the 
defendant to raise the question of 
apportionment.


16
The assessment of damages will take account of any pre-
existing disorder of vulnerability and of the chance that the claimant 
would have succumbed to a stress-related disorder in any event.

The Sutherland case was in fact a composite of four cases and upon applying the above 16 propositions to the cases three of the decisions on appeal to this court were overturned.  One of the disappointed plaintiffs at the Court of Appeal appealed to the House of Lords.

Barber V Somerset County Council House of Lords April 1, 2004

On appeal Lord Walker of Gestingthorpe refuses to approve Lady Justice Hale’s 16 points particularly points 6 and 7 in particular her statement that an employer does not generally have to make searching enquiries of the employee or seek permission to make further enquiries of his medical advisers.  The Judgement of Lord Walker deems the 16 points to be of practical guidance only and not having statutory force.  He further states as a general statement of legal principle that he preferred the statement of Swanwick J.  in Stokes V Guest Keen and Nettlefold (Bolts and Nuts) ltd ([1968] 1 W.L.R. 1776 at 1783) in which Swanwick J states that the overall test is the conduct of a reasonable and prudent employer taking positive thought for the safety of his workers in the light of what he knows or ought to know in the light of recognised and general practice but also of developing knowledge.

Recent Irish decisions in the area of Stress Related work injury

The Supreme Court in this jurisdiction has not as yet had to consider directly the circumstances in which occupational stress resulting in psychiatric injury will give rise to liability on the part of an employer. 

 McGrath and Trintech Technologies Limited and Trintech Group PLC delivered on 29th of October 2004 would seem to adopt the 16 practical propositions put forward in Sutherland.   Laffoy  J. refers to Lord Swanwick but points out that it was a physical injury which was before the court.  Lord Swanwick contrasted an appreciation of the existence of physical dangers of the sort which arose in the Stokes Case (the risk of the plaintiff contracting cancer of the scrotum from exposure at work over a long period to mineral oils which, on a daily basis, had saturated his clothing and come in contact with his skin), which is dependent on scientific and medical knowledge, with psychiatric illness caused by stress as in the case of the Barber appeal, where the employers could only know what Mr. Barber told them.   Laffoy J. notes that Lord Walker continues that the senior management team in Barber should have made enquiries about his problems and seen what they could do too ease them.   At the very least the senior management should have taken the initiative in making sympathetic enquiries about Mr. Barber when he returned to work, and make some reduction in his workload to ease his return.  

The effect of the decisions of the Court of Appeal and the House of Lords in the Hatton/Barber case is to assimilate the principles governing an employer’s liability at common law for physical injury and for psychiatric injury where an employee claims that the psychiatric injury has resulted from the stress and pressures of his or her working conditions and workload.  – Every case will depend on its own facts

In the Act of 1989 the expression “personal injury is defined in similar terms to the definition contained in s.2 of the Civil liability Act, 1961, as including “any disease and any impairment of a person’s physical or mental condition”   It is undoubtedly the case that the general duties imposed by the Act of 1989 extend to the protection of the psychiatric health of employees and comprehend the obligation to provide systems and measures which safeguard the employee against psychiatric injury induced by the stress and pressures of the employee’s working conditions and workload.

Facts in McGrath – The Plaintiff

The Plaintiff’s claim for damages for personal injuries was grounded on both an alleged breach of the defendant’s common law duty of care and an alleged breach of statutory duty on the part of the defendant.  The personal injuries for which the plaintiff claimed were psychological injuries.  It was alleged that those injuries were caused by reasons of work related stress during the plaintiff’s secondment to Uruguay and were aggravated by the treatment meted to him by the defendant on his return in refusing to allow him to avail of four weeks’ leave, and terminating his employment.

Evidence was given that the plaintiffs had in the course of his work spend a lot of time on foreign assignments including a number of assignments to Korea.  Following a trip to Korea in the autumn of 2000 the plaintiff became unwell.  He suffered from diarrhoea and fatigue and there was blood in his urine.   He attended his GP who prescribed antibiotics.   The problem persisted and the plaintiff consulted with a Consultant in tropical medicine.   The Plaintiff was found to have cryptosporidiosis which could not be cured but that could be managed and was according to the Consultant in tropical medicine “one of the newer parasites we are finding in patients back from overseas”.

In late Spring 2001 while the plaintiff was on assignment in South Africa.  He was hospitalised with a suspected appendicitis.  Evidence was accepted that the plaintiff received considerable support from the defendant’s personnel on site in South Africa and from his immediate boss in Dublin.    The Plaintiff recovered but was episodically unwell thereafter describing symptoms of diarrhoea, without warning, fatigue and blood in his urine.    The plaintiff was absent from work for a considerable period of certified sick leave between October and December 2002.  A further medical report of 23rd October confirmed that the plaintiff suffered from mild depression and the plaintiff was referred to a consultant psychiatrist.  However the plaintiff was unable to get an appointment before he took up his assignment to Uruguay in January 2003.  Plaintiff gave evidence that he did not feel depressed at the time but had admitted that he had been prone to episodes of depression in the early 1990’s when he was in the United States and had been prescribed antidepressants.   Medical records obtained on discovery showed that the plaintiff had had difficulties with a sore throat in 1999 and had a tonsillectomy in September 1999.  At this time his GP had referred him to a psychologist for counselling and had been referred also because of problems with sleep.   At that time evidence was given that he had also complained of stress at work.  

The Plaintiff had also been diagnosed with Attention Deficit Disorder (ADD) while he was living in the United States and in November 2002 it was recorded that the plaintiff had met the criteria for ADD and Obsessive Compulsive Personality Disorder and was prescribed medication.   It was during his absence on sick leave between October and December, 2002 that the suggestion that the plaintiff should be seconded to Uruguay arose.

The defendant was aware of the three major incidents in relation to the plaintiff’s health: the diagnosis of cryptosporidiosis; his hospitalisation in South Africa and his problems at the end of 2002.  The defendant advised the plaintiff to get medical clearance before he went to Uruguay because he wanted to be sure that there were no health issues hanging over the plaintiff.  The plaintiff attended the defendant’s medical officer who reported the three major incidents, opined that the plaintiff was fit to travel but said that due to the chronic recurrent nature of his gastrointestinal condition that he might suffer further flare ups which would require treatment and hospitalisation resulting in absence from work.  The plaintiff left Ireland for Uruguay in 16th January 2003.

The thrust of the Plaintiffs evidence was that throughout his period in Uruguay he was under stress.  Following his return to Uruguay in mid-April after a two week holiday return to Ireland he felt isolated, had no social life, experienced a constant uneasiness going into the office and found the situation extremely stressful. 

The plaintiff was to take charge on site in Montevideo of general operations and professional services management.  This involved the management of the implementation of the operational aspects of the company’s plan in Uruguay.  The plaintiff faced several crisis.  In January 2003 personnel from the Uruguay office left a client bank in Kuwait following announcements by the US state Department of the imminence of the Iraq war.  Then there was an all-out strike by the personnel in Montevideo which started on 20th February 2003.   In error the Dublin office sent a sensitive fax to the Uruguay office which the plaintiff felt undermined his position and further led to his isolation.  It was found that while main crisis of the strike was taking in place that the defendants counsel from the United States was in Montevideo and that the plaintiff was not left alone to deal with the issues.  The plaintiff at that time felt sick had bad stomach problems and on two occasions he called out the doctor to his hotel.  On another occasion he called an ambulance.   He had headaches on occasion could not speak and felt numbness in his arm.    Following his return to Dublin the plaintiff was seen by his consultant and complained of abdominal pain, frequent bowel motions and tenderness in the right side of his abdomen.   He also complained of insomnia, poor memory, and lack of concentration and lack of motivation.  Evidence shows that the plaintiff was very concerned about his health through June July and August 2003.  On consultation with a consultant noting definite had shown up on the physical side.   Further investigation in the US showed that the plaintiff suffered from Attention Deficit Hyperactivity Disorder and mood disorder.  Recommendations and a treatment plan were put in place.  

On the 26th August 2003 the plaintiff was informed that he was being made redundant.  On that same day details of a redundancy package were furnished to him.

In relation to the claim for damages for psychological injury/stress related injury Laffoy J applied the  sixteen “Hatton propositions”.  It was held that the Plaintiff has not crossed the foreseeability threshold. 

The risk of psychological harm to the plaintiff was not reasonably foreseeable.   The fundamental test is whether the defendant fell below the standard to be properly expected of a reasonable and prudent employer.

Laffoy J. went on to say “If the defendant’s safety statement has addressed the issue of stress, and structures were in place for monitoring stress in the workplace and, even if the defendant had an employee assistance programme in place in is Irish operation, it is difficult to see, given the factual circumstances, what difference these measures could have made to the outcome.  In particular, notwithstanding the plaintiff’s testimony that he would have availed of an employee assistance programme had not been in place, having regard to the totality of the evidence, it seems improbable that he would have”.

Onus of proof is on the plaintiff to make out a prima facie case

“The question is not whether the stress the plaintiff suffered was caused by work, but whether the stress-induced injury was a consequence of a breach by the defendant of its statutory duties.   Where an employee is injured because of the malfunction of a faulty piece of equipment given to him by his employer, the causative link is obvious.   The injury would not have been inflicted if the faulty piece of equipment had not been given to the employee,   The question which arises here is whether it can be said, as a matter of probability, that if the defendant took all of the steps which the plaintiff contends it was statutorily obliged to take (dealing with workplace stress in the safety statement, having in place a system for monitoring stress and an employee assistance programme and providing further training for the plaintiff) the plaintiff would not have suffered psychological injury.  In my view it cannot.
By way of general observation, if the submissions made on behalf of the plaintiff were correct, in my view, the law would impose a wholly unrealistic burden on employers”.

Other Irish Cases

Saehan Media Ireland Ltd V A Worker [1999] E.L.R. 41 Labour Court recognises an obligation with regard to work place stress and held that “employers have an obligation to deal with instances of its occurrence which may be brought to their attention”

In Fletcher V Commissioners of Public Works [ 2003] 1 I.R. 465),– Supreme Court held that the law in this jurisdiction should not be extended by the courts so as to allow the recovery by plaintiffs of damages for psychiatric injury resulting from an irrational fear of contracting a disease because of their negligent exposure to health risks by their employers where the risk was characterised by their medical advisers as remote.

A recent (2007) report by the National Economic and Social Forum has made a number of relevant findings regarding mental health and the workplace:

· Fewer than 20% of employers have a policy on mental health.

· 75% of employers acknowledge they do not know enough about the law on mental health

· YET, Stress accounts for over 30% of employee absenteeism in the EU.

In addition to “Stress” being recognised as a distinct category of personal injury claim for employees, Irish employers also have potential liability with regard to Nervous Shock: 

This involves the claimant suffering from a medically recognised psychiatric illness arising from apprehension of physical injury to oneself or another.

Cuddy V Mays High Court November 28th 2003  This case involved a  hospital porter who witnessed a number of bodies being brought to A& E following a serious car crash. Among the injured were a number of close family friends, a cousin and sister. Three were D.O.A. including the porter’s brother. Porter assisted with removing bodies from ambulance and was also requested to identify all 9 persons involved in the accident, many of whom were seriously injured.

Porter successfully sued and was awarded damages for psychological trauma. 

More recently in the UK case of Corr V IBC Vehicles Ltd 2007 1 QB 46

A majority decision of the High court has found the employer liable for the plaintiff employees’ suicide. The plaintiff had incurred serious head injuries caused by malfunctioning machinery. He suffered severe depression, was hospitalised for a drug overdose and ultimately died after jumping from the top of a multi-storey car park.

The decision is currently under appeal.

Bullying

The definition which is most used and generally accepted is contained in the “Dignity at Work – the Challenge of Workplace Bullying” Report of 2001 (Known as SI 17/2002).

“Workplace bullying is repeated inappropriate behaviour, direct or indirect, whether verbal, physical or otherwise, conducted by one or more persons against another or others, at the place of work and/or in the course of employment, which could reasonably be regarded as undermining the individuals right to dignity at work but a once off incident is not considered to be bullying.

 SI 17/2002 sets out a detailed code of practice to provide practical guidelines to help identify incidents of workplace bullying and to advise on how to put in place preventative measures to stop bullying occurring and how to deal with cases that may arise.

Traditionally, bullying has been seen as arising between employer and employee where someone in the position of authority has abused that authority to the detriment of their subordinate. However, it is clear that the potential for bullying in the workplace is substantial as interaction between work colleagues has increased both within and outside of the workplace.

Bullying type behaviours may include:

· Undermining an individuals right to dignity at work

· Humiliation

· Intimidation

· Verbal abuse

· Victimisation

· Exclusion and isolation

· Repeated unreasonable assignments to do duties which are obviously unfavourable to one individual

· Repeatedly giving impossible deadlines or tasks

· Threats

Bullying is also a health and safety issue per the Common law and Statutory duties of the employer to provide a safe place of work.  Every employer is obliged to provide systems of work that are planned, organised, performed and maintained so as to be, as far as reasonably practicable, safe and without risk to health. This includes the reasonable prevention of bullying.

A written Dignity at Work Charter is one of the first steps in the prevention of workplace bullying:

“We at (     ) commit ourselves to working together to maintain a workplace environment that encourages and supports the right to dignity at work. All who work here are expected to respect the right of each individual to dignity in their working life. All will be treated and respected for their individuality and diversity. Bullying in any form is not accepted by us and will not be tolerated. Our policies and procedures will underpin the principles and objectives of this charter. All individuals, whether employed or contracted here at (      ) have a duty to uphold this dignity at work charter.”

Gabriele Piazza v The Clarion Hotel Dec 2004

The complainant claimed that he was harassed on the sexual orientation ground in relation to his conditions of employment, on three occasions in particular. This involved emails from his manager to the HR manager, which the claimant found personally offensive and degrading. There were two other separate occasions when comments were made by other employees which the claimant found offensive.

The equality officer noted that the existence of a policy on harassment is not sufficient to prevent harassment in employment and what is essential is effective communication and application of that policy.

The Tribunal awarded the sum of €10,000 as compensation in respect of the acts of discrimination. The Tribunal also ordered that the Respondent revise and redraft its “Respect and Dignity” document and its effective communication and that the Respondent provide an Equality Training seminar for all staff including management within three months.

Quigley v Complex Tooling and Moulding  High Court March 2005

Mr Quigley was awarded in excess of €75,000 for psychiatric injury suffered as a consequence of his employer’s breach of duty to prevent workplace bullying. He gave evidence that he was subjected to excessive scrutiny and unfair and unreasonable treatment by management. Mr Quigley claimed that despite frequent complaints about such behaviour, the company failed, refused or neglected to take any reasonable action to stop it. 
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